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REGULATION

Regulatory authorities

1. What laws provide for a leniency programme and which
regulatory authority administers it? Is there any published
guidance?

Applicable laws and guidance
The Office of Fair Trading (OFT), established under section 1 of
the Enterprise Act 2002 (EA), is responsible for:






Investigating cartels under the Competition Act 1998 (CA)
(section 25, CA).
Investigations relating to the criminal cartel offence under
the EA (section 192, EA).
Administering the leniency programme.

The EA makes it a criminal offence to dishonestly take part in
cartel activities (section 188). If the OFT gives an individual a
written notice (in the form of a no-action letter), no proceedings
for an offence under section 188 can be brought against that
person in England, Wales or Northern Ireland except in circumstances specified in the notice (section 190(4), EA).
The OFT has published the following guidance in relation to the
leniency programme:





The following sector regulators have concurrent powers to apply
and enforce the provisions of the CA, including carrying out
investigations and issuing infringement decisions against cartels:


Office of Communications (OFCOM).



Gas and Electricity Markets Authority (OFGEM).



Northern Ireland Authority of Energy Regulation (OFREG NI).



Office of Water Services (OFWAT).



Office of Rail Regulation (ORR).



Civil Aviation Authority (CAA).

The OFT and the Serious Fraud Office co-operate on investigations relating to the criminal cartel offence under the EA. The
basis of the co-operation is set out in the Memorandum of understanding between the OFT and the Director of the Serious Fraud
Office (OFT 547).

SCOPE OF APPLICATION
2. What infringements of competition law does the leniency
programme cover?

The leniency programme covers:


Price fixing (including resale price maintenance).



Bid-rigging (collusive tendering).



The establishment of output restrictions or quotas.



Market sharing or market dividing.

RECENT CASES

Leniency in cartel cases (OFT 436).
OFT’s guidance as to the appropriate amount of a penalty
(OFT 423).

3. What notable recent cases have applied the leniency
programme?

Leniency and no-action (OFT 803), which sets out the procedure for making applications for civil leniency and/or noaction letters, and explains the OFT’s approach to assessing
and dealing with such applications.

The OFT’s leniency programme has been recently applied in the
following cases:



The cartel offence (OFT 513).



Director disqualification orders in competition cases (OFT 510).



On 17 October 2011, the OFT issued a decision closing an
investigation into alleged price-fixing between sports retailers JJB Sports and Sports Direct. JJB initially reported the
matter in 2009 to the OFT and had been granted a Type A
marker under the OFT’s leniency programme (see Question
9, Markers).

© This article was first published in the Competition and Cartel Leniency multi-jurisdictional guide 2012
and is reproduced with the permission of the publisher, Practical Law Company.

Cartel Leniency Q&A

The OFT may impose fines of up to 10% of the worldwide
turnover of an undertaking that has intentionally or negligently
infringed Articles 101 or 102 of the Treaty on the Functioning of
the European Union (TFEU) and/or the UK equivalent legislation,
Chapters I or II of the CA (section 36 and 38, CA). The OFT has
wide discretion relating to the level of any financial penalty and
the OFT’s leniency programme provides for reductions in the level
of fines imposed (see Question 5).
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On 10 August 2011, the OFT fined four UK supermarkets
and five UK dairy producers a total of GB£49.5 million after
it found that the companies had unlawfully engaged in coordinating increases in the prices consumers paid for certain dairy products in 2002 and/or 2003 (as at 1 December
2011, US$1 was about GB£1.6). Arla, as the first company
to report the infringements, was granted total immunity
from fines under the OFT’s leniency programme. Asda
received a 10% discount in its fine under the leniency programme and an additional 35% reduction for enabling the
OFT to resolve parts of the case more quickly. Dairy Crest,
McLelland, Safeway, Sainsbury’s, The Cheese Company and
Wiseman received reductions in their fines through concluding early resolution agreements with the OFT.
On 20 January 2011, the OFT issued a decision finding
that RBS and Barclays had engaged in anti-competitive
behaviour relating to the exchange of confidential and commercially sensitive future pricing information. RBS agreed
to pay GB£28.5 million as a penalty for disclosing pricing
information to a competitor. Barclays reported the arrangement to the OFT and received total immunity from fines.







Cartel Leniency Q&A

Full immunity is available from civil fines. The OFT offers two
types of immunity:


Type A immunity.



Type B immunity.

Type B applicants will be eligible for:


Type A immunity will be granted to the first applicant to report
and provide evidence of a cartel, when the OFT does not:



Have a pre-existing investigation into the reported cartel
activity.
Otherwise have sufficient information to establish the existence of the reported cartel activity.

Type A immunity provides guaranteed corporate immunity,
together with guaranteed immunity from criminal prosecution
for all co-operating current and former employees and directors
of the undertaking and protection from director disqualification
proceedings for all directors of the undertaking (see Question 7,
Proceedings against individuals).



discretionary corporate immunity from penalties; and/or



discretionary criminal immunity for co-operating current
and former employees and directors of the undertaking,
which may be granted on a “blanket” or individual
basis.

Protection from director disqualification proceedings for all
directors of the undertaking.

To benefit from Type B immunity, an undertaking must fulfil
the same conditions as for Type A immunity (see above, Type A
immunity).
5. Is there a sliding scale of available leniency from civil fines?



Type B leniency.



Type C leniency.

Type B leniency
This refers to a situation where an undertaking is granted any
level of reduction of, but not immunity from, a financial penalty
imposed under the CA if the undertaking was the first to apply.
An undertaking may benefit from Type B leniency where:




An undertaking should ensure that there is a concrete basis for
its suspicion of participation in cartel activity. The undertaking
must have a genuine intention to confess and therefore accept
that the available information suggests that it has been engaged
in cartel conduct.
To benefit from total immunity, an undertaking must:


Either or both of:

A sliding scale of available leniency from civil fines is available.
The OFT offers two types of leniency:

Type A immunity



Not have taken any steps to coerce another undertaking to
take part in the cartel activity.

Type B immunity will be granted to the first applicant to report
and provide evidence of a cartel when the OFT is conducting a
pre-existing investigation into the reported cartel activity.



4. Is full immunity from civil fines available? What conditions
must be met for immunity to be granted?

Refrain from further participation in the cartel activity
from the time of disclosure of the cartel activity to the OFT
(except as the OFT may direct).

Type B immunity

AVAILABILITY OF LENIENCY
Civil liability

Maintain continuous and complete co-operation throughout
the investigation and until the conclusion of any action by
the OFT as a result of the investigation.

Provide the OFT with all information, documents and evidence available to it regarding the cartel activity.

FOR MORE

INFORMATION

The undertaking is the first to provide the OFT with
evidence of cartel activity in a market before the OFT has
issued a Statement of Objections (SO).
The conditions for total immunity are satisfied by the undertaking (see Question 4, Type A immunity).

Type C leniency
This refers to a situation where an undertaking is granted a reduction of up to 50% of the level of a financial penalty imposed
under the CA in circumstances where the undertaking was not the
first to apply for leniency.

about this publication, please visit www.practicallaw.com/leniency-mjg
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To benefit from Type C leniency, an undertaking must fulfil all the
conditions for total immunity (see Question 4, Type A immunity).

Reduction of penalty
The OFT has discretion in relation to the reduction in the level of
the financial penalties it may award. In exercising its discretion,
the OFT must be satisfied that the undertaking should benefit
from any such reduction, taking into account:


The stage of the investigation at which the undertaking
comes forward.



Evidence already in the OFT’s possession.



Evidence provided by the undertaking.

If an undertaking is awarded Type B or Type C leniency, no automatic protection from criminal prosecution for employees and
directors of that undertaking is provided.
In general, the OFT will not apply for a Competition Disqualification
Order (a penalty which the OFT may impose on any director found
in breach of competition rules under the powers granted by the
Company Directors Disqualification Act 1986 (as amended))
against any current director of a company whose company benefits from immunity or leniency in relation to any activities to
which the grant of leniency relates. The OFT may, however, consider applying for such order against a director who either:


6. Is immunity or leniency for civil fines available to individuals?
If so, what conditions apply?


Individuals are not exposed to civil fines for violations of UK competition rules under the CA or the EA.

Has been removed or otherwise ceases to act as a director
of a company owing to his role in the breach of competition
law in question and/or for opposing the relevant leniency
application.
Fails to co-operate with the leniency process (that is, fails
to maintain continuous and complete co-operation throughout the OFT’s investigation and until the conclusion of any
action taken by the OFT as a result of its investigation).

Employees’ interests

Criminal liability
7. Is immunity or leniency available for companies and/or
individuals in relation to criminal prosecution? What are the
implications for individuals when an undertaking has been
granted immunity or leniency?

As there is no automatic protection from criminal prosecution for
employees and directors where an undertaking has been awarded
Type B or Type C leniency, it is often in the interests of those individuals to appoint independent external legal counsel.

APPLICATION PROCEEDINGS

Admit participation in the criminal offence.

There is no particular time when an application for leniency
should be made. However, the sooner an application is made, the
more likely the applicant is to be granted leniency and the greater
the level of leniency is likely to be granted (see Question 5).

Provide the OFT with all information available to them
regarding the existence and activities of the cartel.

9. What are the procedural rules for leniency applications?

Circumstances
To benefit from a no-action letter, an individual must:









8. When should an application for leniency be made?

Maintain continuous and complete co-operation throughout
the investigation and until the conclusion of any criminal
proceedings arising as a result of the investigation.

Relevant authority

Not have taken steps to coerce another undertaking to take
part in the cartel.

Applications for leniency must be made to the Director or Deputy
Director of Cartel Investigations at the OFT or their equivalent at
the appropriate sector regulator.

Refrain from further participation in the cartel from the time
of its disclosure to the OFT (except as may be directed by
the investigating authority).

Applicant

If the OFT believes that it already has, or is in the process of gathering, sufficient information to bring a successful prosecution of
an individual, it will not issue a no-action letter to that individual.

If an undertaking has been awarded Type A immunity, its employees and directors are also granted full immunity from criminal
prosecution. Type B immunity provides a discretionary immunity
from criminal prosecution for employees and directors of the
undertaking concerned.

FOR MORE

Applications by individuals should be made either:


Proceedings against individuals

INFORMATION

Applications by undertakings should be made by a legal representative, or an employee or director of an undertaking with
appropriate authority.



Directly by the individual or by a lawyer representing the
individual.
On behalf of named employees, directors, ex-employees
and/or ex-directors by an undertaking seeking leniency.

about this publication, please visit www.practicallaw.com/leniency-mjg
about Practical Law Company, please visit www.practicallaw.com/about/practicallaw
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In the context of a cartel offence, individual immunity from criminal prosecution is available through a no-action letter issued by
the OFT under section 190(4) of the EA.
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Informal guidance
Prospective applications can be discussed on a no-names basis
with the Director or Deputy Director of Cartel Investigations. In
the majority of cases, the OFT should be able to confirm whether
Type A or B immunity is available before the identity of the prospective applicant is revealed. The OFT considers itself bound by
this advice, provided:




10. What are the applicable procedures and timetable?

There is no formal timetable. Generally, the process for both corporate and individual applications is as follows:


The discussion is followed by an application within a reasonable time.
The information given when the advice was sought was not
false or misleading, and there has been no material change
of circumstance.

Form of application





There is no prescribed form of application.


Markers

Cartel Leniency Q&A

Markers can be obtained to secure all levels of immunity and
leniency while an application is perfected. To secure a marker,
the applicant must be able to identify the concrete basis for suspicion that it participated in cartel activity and to specify the
nature and emerging details of the suspected infringement, and
the form and substance of the evidence uncovered so far. The
marker will be operational from the moment the applicant’s identity is disclosed. Exceptionally, short term no-names markers
are available for Type A immunity applicants where the undertaking’s legal adviser confirms that he also has instructions to
make an application for immunity to the European Commission
(Commission).

The legal adviser of an undertaking or individual approaches
the OFT for confidential guidance as to whether immunity is
available and confirms orally to the OFT that he has instructions to apply for immunity if it is available.
If the OFT confirms that immunity (or leniency) is available in
principle, the legal adviser discloses the identity of his client
and provides the information necessary to secure a marker.
The marker must be perfected within a relatively short time
frame, generally agreed with the OFT.
Once the marker has been perfected, the OFT provisionally
confirms the grant of leniency. The OFT will not generally
require all relevant information to be received by it before
any leniency agreement or no-action letter may be signed.
However, it expects to have received and analysed at least the
substantial and most probative elements of the information
available. The applicant remains bound to maintain continuous and complete co-operation with the OFT throughout the
investigation until the conclusion of any resulting action.

After this point the procedure and timetable vary on a case-bycase basis.
The OFT’s final decision will confirm the grant of immunity or
leniency.

Information/evidence
To perfect a marker the applicant must provide all information,
documents and evidence available to it regarding the existence
and activities of the reported cartel. The information provided
must be either:




At least sufficient to allow the OFT to exercise its formal
powers of investigation, for example, on-site inspections
(Type A immunity).
Such as to genuinely advance the OFT’s investigation (Type
B immunity or Type B or C leniency).

Oral statements
The entire application process can be oral if requested, provided
that there is good reason for this. However, all pre-existing written
evidence of the cartel must be provided to the OFT and witnesses
must be made available for interview and to sign statements setting out their evidence.

Short-form applications
The OFT accepts short-form applications from applicants for Type
A immunity if the applicant has made or is in the process of filing an application for immunity with the Commission and, under
the Commission Notice on co-operation within the Network of
Competition Authorities (OJ 2004 C101/43) (ECN Notice), the
Commission is particularly well placed to deal with the case and
the OFT is, in its opinion, also well placed to act.

FOR MORE

INFORMATION

WITHDRAWAL OF LENIENCY
11. In what circumstances and at what stage of the proceedings
can leniency be withdrawn? What implications does the
withdrawal of leniency from one company have for other
applicants?

A grant of leniency remains subject to conditions which are set
out in the leniency agreement (undertaking) or no-action letter
(individual). These conditions, based on the principle of maintaining continuous and complete co-operation, include all relevant conditions, provisos and qualifications referred to in the
OFT’s published guidance. A ProForma Corporate Leniency
Agreement and a ProForma Individual No-Action Letter are set
out in Annexes A and B of the OFT’s guidance note OFT 803.
Leniency can be withdrawn at any time, until the conclusion of
appeals arising as a result of the investigation, if the conditions
set out in the leniency agreement or no-action letter are not met.
The OFT will give the applicant written notice of the alleged noncompliance and of its intention to withdraw the grant of leniency
and the applicant will be given an opportunity to respond and,
where possible, rectify the breach.

about this publication, please visit www.practicallaw.com/leniency-mjg
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SCOPE OF PROTECTION

THE REGULATORY AUTHORITY

12. What is the scope of leniency protection after it has been
granted?

The OFT discusses the scope of a leniency application during the
applicant’s initial approach. The scope of the application can be
further specified/refined as the marker is perfected. If an applicant discovers any innocent omission up to and after the perfection of the marker and such information affects the scope of the
infringement, the OFT will normally be prepared to expand the
scope of the leniency protection accordingly, provided it is satisfied that both:



The omission was innocent.
The information discovered has been provided to the OFT
without undue delay.

If an applicant for Type B or Type C leniency is the first to submit evidence which strengthens the OFT’s ability to prove an
alleged cartel, the OFT does not normally consider this evidence
to the detriment of the applicant when assessing the appropriate
amount of penalties.
There is no obligation on an undertaking to submit material to
the OFT which is outside the scope of the leniency application.
However, if an undertaking does disclose information relating to
a completely separate cartel activity, this will be dealt with separately under the procedures and policies relating to cartel investigations and leniency.

Head. Ali Nikpay (Senior Director of Cartels and Criminal
Enforcement)
Contact details. Office of Fair Trading
Fleetbank House
2-6 Salisbury Square
London
UK
EC4Y 8JX
T +44 207 211 8745
F +44 207 211 8800
E ali.nikpay@oft.gsi.gov.uk
W www.oft.gov.uk
Responsibilities. The OFT is responsible for:


Analysing markets.



Enforcing consumer and competition law.



Merger control.





Licensing and supervisory work in consumer credit and
estate agency markets.
Delivering advice to consumers.

Person/department to apply to. To take advantage of the leniency programme or apply for a no-action letter, an application
should be made to Ali Nikpay (see above, Contact details) or
Stephen Blake (Director of Cartels) on +44 207 211 8469
or by e-mail at stephen.blake@oft.gsi.gov.uk. If neither of
the above are available, Sarah Northam or Louise Shaw are
deputed to take leniency applications.
Procedure for obtaining application documents. Not applicable.

If an undertaking co-operating with an investigation by the OFT in
relation to cartel activity in one market (the first market) obtains
total immunity or a reduction of 100% in the amount of the
financial penalty in relation to cartel activities in a second market,
the undertaking will also receive an additional reduction in the
financial penalty imposed on it for its activities in the first market
(leniency plus).

CONFIDENTIALITY AND DISCLOSURE

The level of any leniency plus discount depends on a number of
factors. However, the primary benefit for a leniency applicant is
considered to be immunity from financial penalties and criminal
immunity for co-operating individuals. Leniency plus discounts
are regarded as a secondary benefit and are therefore not likely
to be high.

The OFT will generally keep the identity of an undertaking which
has volunteered information confidential until the issue of the
SO. To ensure rights of defence are upheld, the identity of any
leniency applicant(s) is then disclosed to the addressees of the
SO. The identity of all leniency applicants appears in the final
decision.

14. What are the rules relating to confidentiality during a leniency
application?

Identity disclosure

During an investigation, the OFT may disclose the identity of
leniency applicants to other enforcement agencies, such as the
Serious Fraud Office, the Commission and other national competition authorities within the European Competition Network
(ECN). The OFT will inform the applicant of any such disclosure. The recipients must not disclose any information provided
to third parties.

FOR MORE

INFORMATION

about this publication, please visit www.practicallaw.com/leniency-mjg
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13. Does the competition authority offer any further reduction
in fines for an undertaking’s activities in one market if it is
the first to disclose restrictive agreements and practices in
another market (leniency plus)?

The Office of Fair Trading (OFT)
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Information disclosure

Domestic submissions and foreign discovery

During the course of an investigation, it may be necessary for the
OFT to disclose information provided by a leniency applicant to
third party witnesses or to those suspected of direct involvement
in a cartel. Although the nature of such information may lead
other undertakings under investigation to conclude that it has
been provided by a leniency applicant, the OFT will not formally
confirm whether such application has been received.

The OFT may disclose information to an overseas public authority
for the purpose of bringing civil and criminal proceedings if the
OFT considers the matter “sufficiently serious” and where such
disclosure would be proportionate.

If the OFT is conducting a criminal investigation, the OFT must,
prior to interviewing suspects, provide disclosure of any material
to which it wishes to refer or allude during the interview. If a criminal prosecution is commenced, full disclosure of “used” and relevant “unused” material must be made to the defendant(s). This
will inevitably include material provided by the leniency applicant. If individuals who have been issued with no-action letters
provide witness statements, the fact of those letters being issued
ordinarily has to be disclosed, although protection of the identities of individuals who are secret sources is sought by the OFT on
public interest grounds.
At the same time as issuing an SO, the OFT gives the addressees
of the SO the opportunity to inspect the OFT’s file to ensure rights
of defence are upheld. The OFT’s file consists of documents that
relate to the matters set out in the SO and includes information
provided by any leniency applicants (with any confidential information removed).

Cartel Leniency Q&A

Confidentiality requests
Any person submitting information to the OFT can identify any
information which that person considers the OFT should treat as
confidential information. If the OFT proposes to disclose such
information, the OFT must inform that person of its proposed
action and provide that person a reasonable opportunity to make
representations to the OFT on the OFT’s proposed action (SI
2004/2751 at section 6 of the Schedule). The OFT then decides
whether or not, on the facts, to disclose such information.
15. What are the rules concerning disclosure of statements made
in support of a leniency application?

Domestic submissions and domestic discovery
The OFT is subject to the disclosure rules set out in section 243
of the EA which provides for circumstances in which the OFT can
disclose specified information which relates to the affairs of an
individual or any business of an undertaking.
As a matter of policy, the OFT normally resists, on public interest
grounds, requests for disclosure of leniency material, or the fact
that leniency has been sought, in connection with private civil
proceedings in the UK or overseas. If a court has made an order
with which the OFT is bound to comply, the OFT would discharge
its duty to the court.
If disclosure of leniency material was necessary for the OFT to
defend general civil proceedings, such as a judicial review of a
decision taken by the OFT to open an investigation, limited disclosure may be made.

FOR MORE

INFORMATION

If an individual has voluntarily provided information as part of a
leniency application, the OFT would not disclose this information
for the purpose of a criminal cartel prosecution in a foreign jurisdiction, unless the individual were to be granted immunity from
such prosecution in that jurisdiction.
If a company has provided information as part of a leniency application, the OFT would not disclose such information for the purpose of overseas cartel enforcement against that company, unless
the company benefits from a similar leniency arrangement with
that overseas authority.
The OFT may, however, disclose information to an overseas public
authority for the purpose of overseas public enforcement against
a company or individual other than the provider of the information, subject to the terms of the leniency arrangement agreed
between the information provider and the OFT.

Foreign submissions and domestic discovery
This issue is governed by the relevant disclosure rules of the foreign jurisdiction in which the submission was made.

INTER-AGENCY CO-OPERATION
16. Does the regulatory authority in your jurisdiction co-operate
with regulatory authorities from other jurisdictions in relation
to leniency? If so, what is the legal basis for and extent of
co-operation?

The OFT is a member of the ECN which comprises the Commission
and the national competition authorities of the EU member
states. Its aim is to ensure both an efficient distribution of Article
101 and 102 TFEU cases and the consistent application of the
EU competition rules.
The legal basis for this co-operation is set out in Articles 11, 12
and 13 of Council Regulation (EC) No 1/2003 on the implementation of the rules on competition laid down in Articles 101 and
102 of the TFEU and the ECN Notice.

PROPOSALS FOR REFORM
17. Are there any proposals for reform?

In October 2011, the OFT launched a consultation on new draft
guidelines on applications for leniency and no action in cartel
cases, through which it hopes to increase transparency in the
leniency programme (OFT803con). Many of the changes are seen
by the OFT as reflecting existing and developed practice, rather
than a substantive change of policy. The consultation closed in
January 2012.

about this publication, please visit www.practicallaw.com/leniency-mjg
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Other recent publications include:






Draft guidance on the appropriate amount of a penalty
(OFT423con), published in October 2011, with consultation
responses due in January 2012.
How your business can achieve compliance with competition law (OFT1341), was published in June 2011.

A guide to the OFT’s investigation procedures in competition
cases (OFT1263), published in March 2011.

A government consultation regarding plans to merge the OFT and
Competition Commission closed in June 2011. At the time of
publication, the Department for Business, Innovation and Skills’
response was awaited.
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