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INTRODUCTION

In this wage-and-hour class action, the District Court entered summary

adjudication against Defendant-Appellant PricewaterhouseCoopers LLP (“PwC”),

and in favor of the plaintiff class of unlicensed accountants working as “Attest

Associates” at PwC -- holding as a matter of law that the Attest Associates are

ineligible for exemption from the California Labor Code’s overtime provisions.

The District Court’s Order (“Order”) rests on two unprecedented and unsupported

interpretations of California Wage Order 4-2001 (“Wage Order”), which governs

the payment of overtime to “all persons employed in professional, technical,

clerical, mechanical and similar occupations.” This appeal concerns the proper

interpretation of two sections of the Wage Order, the Professional Exemption and

the Administrative Exemption, both of which exempt qualifying employees from

overtime.

The Professional Exemption: The first of the two exemptions at issue on

this appeal, the Professional Exemption, is available to “any employee” who

satisfies the requirements set forth in the Wage Order. In broad terms, the

Professional Exemption can be satisfied in either of two ways. For employees who

are “licensed or certified by the State of California” in one of the eight professions

listed in subsection (a), an employer need only make an abbreviated threshold

showing that the employees are so licensed and that they are “primarily engaged in

Ý¿­»æ ðçóïêíéð ïðñîçñîððç Ð¿¹»æ è ±º ëç ×Üæ éïïíìíï Üµ¬Û²¬®§æ ïîóï
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the practice” of the enumerated profession in which they are licensed, i.e., law,

medicine, dentistry, optometry, architecture, engineering, teaching, or accounting.

Employers of professionals who are not licensed or certified by the State of

California in one of the eight enumerated professions must make a different and

more extensive threshold showing than is required to establish the exempt status of

employees who are licensed in one of those professions. Specifically, under

subsection (b), the employer must establish that the employee’s profession is

“commonly recognized as a learned or artistic profession,” and that the nature of

her work meets the requirements set forth in subsections (b)(i) through (b)(iii) of

the Professional Exemption. Regardless of whether an employee is licensed or

unlicensed, an employee must be shown to exercise discretion and independent

judgment in the performance of her duties and earn a monthly salary not less than

two times the state minimum wage to be exempt. These requirements are not at

issue on this appeal.

In the proceedings below, PwC asserted that the class of Attest Associates

qualified for the Professional Exemption under subsection (b). To support this

assertion, PwC proffered evidence showing that accounting is commonly

recognized as a “learned profession” and that Attest Associates are primarily

engaged in the performance of work that meets the additional requirements of

subsection (b). Because none of the class members holds a Certified Public

Ý¿­»æ ðçóïêíéð ïðñîçñîððç Ð¿¹»æ ç ±º ëç ×Üæ éïïíìíï Üµ¬Û²¬®§æ ïîóï
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Accountant (“CPA”) license, subsection (a) does not apply to them, and PwC did

not argue otherwise.

The District Court took no issue with PwC’s factual showing as to the nature

of the work performed by Attest Associates. The District Court did, however,

conclude that because Attest Associates in the class do not possess a professional

license, they are categorically ineligible to be considered exempt from the Wage

Order’s overtime requirements under subsection (b) -- even though subsection (b)

has no licensure requirement. That conclusion is wrong as a matter of law, and

thus summary adjudication on the applicability of the Professional Exemption must

be reversed.

The Administrative Exemption: The Administrative Exemption applies to

employees who are “employed in an administrative capacity.” Among the

requirements of the Administrative Exemption is that the employee be “primarily

engaged” in work that is performed “under only general supervision.” The District

Court ruled that the class of Attest Associates could not satisfy the “under only

general supervision” requirement, based on its finding that because the class

members are unlicensed, both professional rules and PwC’s own policies mandate

that the “results and conclusions” documented in their work be reviewed by

licensed CPAs. Without further explanation, the District Court found that such a

Ý¿­»æ ðçóïêíéð ïðñîçñîððç Ð¿¹»æ ïð ±º ëç ×Üæ éïïíìíï Üµ¬Û²¬®§æ ïîóï
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relationship between the unlicensed Attest Associates and the CPAs who review

their work product constitutes more than “only general supervision.”

The District Court’s focus on review of the results and conclusions of

unlicensed accountants was misplaced. The language of the Administrative

Exemption makes clear that the relevant factual inquiry concerns the level of

supervision during the performance of an employee’s work. Because the level of

supervision during the performance of an employee’s work cannot be ascertained

from the level of scrutiny applied to the results and conclusions reached by the

employee, the District Court’s ruling was based on an erroneous interpretation of

the Wage Order.

The effect of the District Court’s two unprecedented legal rulings is to make

a CPA license the sine qua non of both the Professional Exemption and the

Administrative Exemption for accountants employed in California, regardless of

the nature of their job responsibilities and the manner in which they perform their

work -- the very factors that govern exemption status. No plausible reading of

Wage Order 4-2001 would permit either of the District Court’s conclusions, and

indeed no prior decision of any court supports the District Court’s rewriting of the

Wage Order to make unlicensed accountants per se ineligible to be professionally

or administratively exempt.

Ý¿­»æ ðçóïêíéð ïðñîçñîððç Ð¿¹»æ ïï ±º ëç ×Üæ éïïíìíï Üµ¬Û²¬®§æ ïîóï
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STATEMENT OF JURISDICTION

The District Court has subject matter jurisdiction over the claims of

Plaintiffs-Appellees Jason Campbell and Sarah Sobek and the class of Attest

Associates they represent (“Plaintiffs”) under 28 U.S.C. section 1332, as modified

by the Class Action Fairness Act of 2005 (“CAFA”). Diversity jurisdiction over

this matter exists pursuant to 28 U.S.C. section 1332(d)(2) because the matter in

controversy (1) exceeds the sum of $5,000,000, exclusive of interest and costs; and

(2) is a class action in which Plaintiffs are citizens of the State of California, and,

for purposes of jurisdiction under CAFA, Defendant-Appellant

PricewaterhouseCoopers LLP is a citizen of the states of Delaware and New York.

This Court has jurisdiction over this appeal pursuant to 28 U.S.C.

section 1292(b). In an Order entered March 11, 2009, the District Court granted

summary adjudication in favor of Plaintiffs and certified its ruling for interlocutory

appeal pursuant to 28 U.S.C. section 1292(b). On March 25, 2009, PwC timely

filed a petition for permission to appeal the District Court’s Order. On June 30,

2009, this Court granted PwC’s petition.

Ý¿­»æ ðçóïêíéð ïðñîçñîððç Ð¿¹»æ ïî ±º ëç ×Üæ éïïíìíï Üµ¬Û²¬®§æ ïîóï
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ISSUES ON APPEAL

1. Whether the District Court erred in finding as a matter of law that

unlicensed accountants are ineligible for exemption under subsection (b) of the

Professional Exemption, which applies to employees in a “learned profession” and

contains no licensure requirement?

2. Whether the District Court erred in finding as a matter of law that

unlicensed accountants do not work “under only general supervision,” as required

to qualify for the Administrative Exemption, because their work is subject to

review after being completed and documented?

STATEMENT OF THE CASE

Plaintiffs filed this action on October 27, 2006, alleging that PwC

misclassified them as exempt from overtime wages under California law, and

asserting related claims for violations of California Labor Code provisions

governing entitlement to meal breaks, rest breaks and accurate wage statements.

Plaintiffs sought to represent all “non-licensed associate accountants” working for

PwC in California from October 27, 2002. See Defendant-Appellant’s Excerpts of

Record (“ER”) 323 (Second Amended Complaint ¶ 16).

In its Answer, PwC asserted various affirmative defenses, including that

class members are properly classified as exempt from California overtime

requirements. See ER 314 (PwC’s Answer to Plaintiffs’ Second Amended

Ý¿­»æ ðçóïêíéð ïðñîçñîððç Ð¿¹»æ ïí ±º ëç ×Üæ éïïíìíï Üµ¬Û²¬®§æ ïîóï



7

Complaint (“Answer”) at 9). Relevant to this appeal, PwC asserted affirmative

defenses under the Professional Exemption and the Administrative Exemption set

forth in the Wage Order (see Statement of Facts, infra).1

On October 24, 2007, Plaintiffs moved to certify a class of PwC employees

who: (i) did not have a CPA license; (ii) assisted CPAs in the practice of public

accountancy as provided for in California Business and Professions (“B&P”) Code

sections 5051 and 5053; and (iii) worked as Associates or Senior Associates in

PwC’s Assurance and Tax Lines of Service. PwC opposed Plaintiffs’ class

certification motion on the basis that exemption under the Wage Order required

employee-specific evidence regarding the job duties of the Attest Associates in the

plaintiff class.

On March 25, 2008, the District Court granted Plaintiffs’ motion for class

certification. However, the District Court did so only with respect to a class of

unlicensed accountants working in the position of Attest Associate, the same

position in which Plaintiffs worked. The District Court found, among other things,

1 As set forth more fully in the Statement of Facts, infra, the Wage Order,
promulgated by the California Industrial Welfare Commission (“IWC”), governs
the wages, hours and working conditions in professional, technical, clerical,
mechanical and similar occupations in California. See Cal. Code Regs. tit. 8,
§ 11040(1); see also ER 69-79. The IWC promulgated the Wage Order under
authority conferred to it by the California legislature. Specifically, Labor Code
Section 515(a) authorizes the creation of exemptions from California overtime
requirements for administrative, executive and professional employees.
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that class members’ duties as Attest Associates were sufficiently similar to warrant

class treatment as to both the Professional and Administrative Exemptions.

On September 22, 2008, Plaintiffs moved for summary adjudication,

claiming that PwC was precluded as a matter of law from relying on its affirmative

defenses of exemption. Plaintiffs’ motion relied entirely on statutory construction

arguments to support the claim that all unlicensed accountants are categorically

precluded from the Professional Exemption. As to the Administrative Exemption,

Plaintiffs’ motion relied largely on statutory provisions and auditing standards, as

well as declarations and PwC documents reflecting the Firm’s policies on the

documentation and review of work completed by Attest Associates.

PwC opposed Plaintiffs’ motion, and, on October 27, 2008, moved for

summary judgment or, in the alternative, summary adjudication. In support of its

opposition and cross-motion, PwC submitted substantial evidence, including

declarations from class members, PwC partners and other PwC personnel

regarding Attest Associates’ job duties and PwC policies and procedures, expert

declarations, internal PwC documents and other documents reflecting Attest

Associates’ job duties and the level of supervision under which they work.

The District Court’s Order, dated March 10, 2009 (entered March 11, 2009),

granted Plaintiffs’ motion for summary adjudication on the issue of PwC’s

affirmative defense of exemption, and denied PwC’s cross-motion for summary

Ý¿­»æ ðçóïêíéð ïðñîçñîððç Ð¿¹»æ ïë ±º ëç ×Üæ éïïíìíï Üµ¬Û²¬®§æ ïîóï
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judgment on that issue.2 The District Court stated that its “determination regarding

exemption” satisfied the criteria for interlocutory appeal and sua sponte certified

the Order for interlocutory appeal pursuant to 28 U.S.C. section 1292. See ER 43-

44 (Order 43:24-44:4).

On March 23, 2009, the District Court continued all further proceedings in

the case pending: (a) this Court’s denial of PwC’s petition for permission to

appeal the District Court’s Order pursuant to 28 U.S.C. section 1292(b); or (b) this

Court’s decision on PwC’s appeal. On March 25, 2009, PwC filed a timely

petition for permission to appeal the District Court’s Order pursuant to 28 U.S.C.

section 1292(b). On June 30, 2009, this Court granted PwC’s petition. On July 15,

2009, PwC timely perfected this appeal.

STATEMENT OF FACTS

A. The Professional And Administrative Exemptions.

The Wage Order governs the payment of overtime to all persons employed

in professional, technical, clerical, mechanical, and similar occupations, by:

(i) establishing overtime provisions, minimum wages and other related

requirements (collectively, “overtime provisions”); (ii) exempting from the

overtime provisions “persons employed in administrative, executive, or

2 On the issues of waiting time penalties and punitive damages, the District Court
granted PwC’s cross-motion for summary adjudication. See ER 43 (Order 43:17-
23).
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professional capacities;” and (iii) delineating the requirements to be used “in

determining whether an employee’s duties meet the test to qualify for an

exemption” from overtime provisions. See Cal. Code Regs. tit. 8, § 11040(1).

For the Professional Exemption, the Wage Order has a threshold

requirement that an employee either: (a) be licensed or certified by the State of

California and primarily engaged in one of eight enumerated professions; or

(b) perform work that is sufficiently “intellectual,” “advanced” and “varied” in a

recognized “learned” or “artistic” profession:

(3) Professional Exemption. A person employed in a
professional capacity means any employee who meets all
of the following requirements:

(a) Who is licensed or certified by the State of California
and is primarily engaged in the practice of one of the
following recognized professions: law, medicine,
dentistry, optometry, architecture, engineering, teaching,
or accounting; or

(b) Who is primarily engaged in an occupation
commonly recognized as a learned or artistic
profession….[involving]

(i) Work requiring knowledge of an advanced type
in a field or science or learning customarily
acquired by a prolonged course of specialized
intellectual instruction and study, as distinguished
from a general academic education and from an
apprenticeship, and from training in the
performance of routine mental, manual, or physical
processes, or work that is an essential part of or
necessarily incident to any of the above work;

… [and]

Ý¿­»æ ðçóïêíéð ïðñîçñîððç Ð¿¹»æ ïé ±º ëç ×Üæ éïïíìíï Üµ¬Û²¬®§æ ïîóï
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(iii) Whose work is predominantly intellectual and
varied in character (as opposed to routine mental,
manual, mechanical, or physical work) and is of
such character that the output produced or the
result accomplished cannot be standardized in
relation to a given period of time.

(c) Who customarily and regularly exercises discretion
and independent judgment in the performance of duties
set forth in subparagraphs (a) and (b).

(d) Who earns a monthly salary equivalent to no less than
two (2) times the state minimum wage for full-time
employment. Full-time employment is defined in Labor
Code Section 515(c) as 40 hours per week.

(e) Subparagraph (b) above is intended to be construed in
accordance with the following provisions of federal law
as they existed as of the date of this wage order: 29
C.F.R. Sections 541.207, 541.301(a)-(d), 541.302,
541.306, 541.307, 541.308, and 541.310.

Cal. Code Regs. tit. 8, § 11040(1)(A)(3) (emphasis added).3

For the Administrative Exemption, the Wage Order provides, in relevant

part, that a person employed in an administrative capacity means any employee:

(a) Whose duties and responsibilities involve…

(I) the performance of office or non-manual work
directly related to management policies or general
business operations of his/her employer or his
employer’s customers;…

3 All references herein to the Federal Regulations incorporated by Wage Order 4-
2001, effective January 1, 2001 as amended, are to those regulations in existence
as of that date, as specified in subparagraph (e) of the Professional Exemption. See
ER 69-70 (Wage Order).
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(d) Who performs under only general supervision work
along specialized or technical lines requiring special
training, experience, or knowledge; or

(e) Who executes under only general supervision special
assignments and tasks; and

(f) Who is primarily engaged in duties that meet the test
of the exemption.

Cal. Code Regs. tit. 8, § 11040(1)(A)(2) (emphasis added). The Administrative

Exemption has the same functional and salary criteria as the Professional

Exemption. To qualify as exempt, the employee must “customarily and regularly

exercise discretion and independent judgment,” and earn a monthly salary

“equivalent to no less than two (2) times the state minimum wage for full-time

employment.” Id.

B. PwC.

1. PwC’s Attest Practice.

PwC’s Attest practice provides independent opinions and reports that give

assurance to clients regarding the financial reporting of their businesses and the

effectiveness of their internal controls over financial reporting. See ER 155

(PwC’s Statement of Additional Facts Precluding Plaintiffs’ Motion for Summary

Judgment or Adjudication, at Additional Material Fact (“AMF”) 1). Attest

services include financial statement and internal controls audits, evaluations of

management controls, business processes assurance, risk management solutions,

benefit plan audits, and business and performance reporting. See ER 156 (AMF 2).

Ý¿­»æ ðçóïêíéð ïðñîçñîððç Ð¿¹»æ ïç ±º ëç ×Üæ éïïíìíï Üµ¬Û²¬®§æ ïîóï



13

2. Attest Associates.

PwC’s Attest Associates perform work integral to the financial statement

and internal control attest services PwC provides to its clients. For financial

statement audits, Attest Associates perform a wide range of services, including

gathering, reviewing and analyzing evidence supporting the material balances and

disclosures in the financial statements, and performing analytical procedures on

audit evidence to determine and investigate unusual variances. See ER 162-64,

166 (AMFs 57, 60, 61, 65-66, 82, 83). In doing so, Attest Associates may identify

material misstatements resulting from error or fraud, or areas of the client’s

financial statements that are not in conformity with Generally Accepted

Accounting Principles (“GAAP”). See ER 166 (AMF 83). Such errors are then

raised with the client so that the client can independently determine whether to

make adjustments in its financial statements. See ER 166 (AMF 85). Attest

Associates also perform procedures designed to evaluate whether the client’s

financial statements agree with its books and records, and to determine whether

particular client transactions are in compliance with laws, regulations, and GAAP.

See ER 163, 167 (AMFs 63, 86).

On internal controls audits, Attest Associates perform a variety of duties in

order to assess a client’s internal controls over financial reporting. In particular,

Attest Associates gather evidence regarding the client’s internal controls, obtain an
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understanding of them, assess the risk that material weaknesses exist, test and

evaluate their design and operating effectiveness, and recommend changes for their

improvement. See ER 164, 166, 168 (AMFs 66, 81, 89-91). Performing these

services requires Attest Associates to have knowledge of Generally Accepted

Auditing Standards (“GAAS”), as well as PwC audit methodologies and policies.

See ER 162 (AMF 54). In performing their work, Attest Associates help formulate

some of the conclusions reached by PwC, and, in turn, the opinions and reports that

PwC provides to its clients. See ER 168-69 (AMFs 92-97). The failure of an

Attest Associate to perform tasks adequately can therefore have significant

consequences for PwC’s clients. See ER 166, 174 (AMFs 84, 120-123).

C. Plaintiffs’ Motion For Summary Adjudication.

Plaintiffs’ motion for summary adjudication primarily asserted legal

arguments in support of Plaintiffs’ claim that PwC is precluded from relying on its

affirmative defenses of exemption. Regarding the Professional Exemption,

Plaintiffs argued for a construction of the Wage Order that focused on the

profession, not the employee. Although the Professional Exemption pertains to,

and exempts, “any employee” who meets certain requirements, and subsection (a)

applies only to an employee “[w]ho is licensed or certified by the State of

California . . . ,” Plaintiffs argued in the District Court that:

Once it is established that Attest associates primarily work in
the recognized profession of accounting, then subdivision (a),
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by its terms, applies to them. This, in turn, means that the
license requirement must be satisfied to meet the test for
Professional Exemption.

See ER 275 (Plaintiffs’ Memorandum of Points and Authorities in Support of

Motion for Summary Judgment on Defendant’s Affirmative Defense of Exemption

(“Plaintiffs’ MSJ”) 11:19-21). In arguing that subsection (a) applies to the

unlicensed class of Attest Associates, Plaintiffs put great weight on a novel

interpretation of the Wage Order’s use of the word “or” separating subsections (a)

and (b). According to Plaintiffs, “or” in this context signifies two mutually

exclusive alternatives, and PwC did not have the option to pick which subsection

applied to Attest Associates -- it could only rely upon subsection (a). ER 278

(Plaintiffs’ MSJ 14:15-18 (“[B]ecause Attest Associates are primarily engaged in

the recognized profession of accounting, they cannot be primarily engaged in a

learned or artistic profession and must, therefore, satisfy the license requirement to

qualify as exempt professionals.”)).

Plaintiffs’ arguments regarding the Administrative Exemption were limited

to subsection (a)(i) of the exemption, which requires that an employee’s duties be

“directly related to management policies or general business operations” of her

employer or her employer’s clients. Plaintiffs’ several arguments in that regard

focused primarily on an assertion that an employee of a firm such as PwC could

only be administratively exempt if she directly advises the firm’s clients, which
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Plaintiffs claimed Attest Associates do not do. See ER 279-86 (Plaintiffs’ MSJ 15-

22).

D. PwC’s Opposition.

In its opposition to Plaintiffs’ motion, PwC relied upon the plain language of

the Wage Order. With respect to the Professional Exemption, PwC focused, as the

Wage Order reads, on the employee. PwC argued that nothing in the plain

language of the Wage Order precludes employees working in any of the

“enumerated” professions of subsection (a) from being exempt “learned

professionals” under subsection (b). See ER 99-101 (PwC’s Opposition to

Plaintiffs’ Motion for Summary Judgment on Defendant’s Affirmative Defense of

Exemption (“PwC Opp.”) 14-16). As to the Administrative Exemption, PwC again

relied upon the plain language of the Wage Order to refute Plaintiffs’ claim that

only individuals who directly advise PwC’s clients may qualify as exempt under

subsection (a)(i). See ER 106-110 (PwC Opp. 21-25).

In addition, PwC put forth evidence of class members’ job duties and

responsibilities, including class member declarations, PwC documents and expert

declarations. For example, PwC set forth substantial evidence that class members

satisfy subsection (a)(i) of the Administrative Exemption. See, e.g., ER 165-66,

168-69, 174 (AMFs 76-78, 836-88, 91-97, 120-23); see also ER 116-52 (PwC’s
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Response to Plaintiffs’ Statement of Undisputed Material Facts in Support of

Motion for Summary Judgment on Affirmative Defense of Exemption).

PwC also demonstrated, at a minimum, the existence of triable issues under

other key criteria of the Professional and Administrative Exemptions, many of

which are traditional battlegrounds for these exemptions. For example, PwC set

forth evidence showing that class members’ educational backgrounds and training

satisfy the requirements of subsection (b) of the Professional Exemption and

subsection (d) of the Administrative Exemption. See, e.g., ER 157-59, 162 (AMFs

14-28, 54-55). PwC also submitted a substantial record of evidence demonstrating

that Attest Associates’ job duties are specialized, predominantly intellectual, and

varied in nature, also as required to qualify under subsection (b) of the Professional

Exemption and subsection (d) of the Administrative Exemption. See, e.g., ER 162-

66, 168 (AMFs 54-55, 60-67, 70-74, 81-83, 85, 89-91, 100-102). And PwC set

forth evidence creating triable issues over whether class members meet perhaps the

most frequently litigated of the relevant exemption criteria -- the requirement, set

forth in subsection (c) of the Professional Exemption and subsection (b) of the

Administrative Exemption, that employees customarily and regularly exercise
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discretion and independent judgment in the performance of their job duties.4 See,

e.g., ER 162-64 (AMFs 53, 56-71).

Finally, PwC submitted evidence regarding the lone factual issue addressed

by the District Court in its Order: whether class members work “under only

general supervision,” as required in subsection (d) of the Administrative

Exemption. Specifically, PwC submitted numerous declarations of Attest

Associates and the employees who supervised them. These declarations establish

that Attest Associates perform their assigned audit responsibilities independently

and without direct supervision, and that they are expected to take ownership of

their audit work. See, e.g., ER 248 (¶ 6); ER 219-20 (¶¶ 38-40). They further

establish that Attest Associates who do not work independently in this regard fail

to meet PwC’s expectations. See id. These declarations also establish that Attest

Associates spend a significant amount of their time supervising others, including,

on occasion, serving as the most senior PwC employee at client work sites. See,

e.g., ER 248-50 (¶¶ 6-10); ER 224 (¶ 6).

Significantly, Plaintiffs did not attempt to contradict this evidence with

evidence of their own showing that class members work under more than general

supervision at PwC. In fact, Plaintiffs did not separately address the general

4 See, e.g., Heffelfinger v. Elec. Data Sys. Corp., 580 F. Supp. 2d 933, 962-66
(C.D. Cal. 2008) (finding defendant’s employees exercised discretion and
independent judgment in support of overtime exemption); Combs v. Skyriver
Commc’ns, Inc., 159 Cal. App. 4th 1242, 1266-68 (2008) (finding same).
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supervision requirement in their motion, and did not seek to show that class

members fail to satisfy that requirement.

E. The District Court’s Order.

In granting Plaintiffs’ motion for summary adjudication, the District Court

neither followed the plain language of the Wage Order, nor adopted Plaintiffs’

arguments as to why the language of the Wage Order precluded Attest Associates

from exemption. Instead, the court fashioned its own construction of the Wage

Order centered entirely around the fact that all members of the class are

unlicensed accountants.

1. Professional Exemption.

With respect to the Professional Exemption, the District Court initially

rejected Plaintiffs’ argument that the language of the Wage Order precludes any

overlap between subsections (a) and (b), its “enumerated” and “learned” prongs.

To the contrary, the District Court recognized that the enumerated and learned

profession subsections are disjunctive, and thus alternatives to each other. As the

court noted:

The question is whether “or” separating (a) from (b), indicates a
disjunction. It would be absurd to conclude that, to be an exempt
professional, an employee must both be licensed in a [sic] enumerated
profession and engaged in a learned or artistic profession…. Instead,
the professional exemption applies to any employee who satisfies one
of (a) or (b), and all of (c) through (i).
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See ER 18-19 (Order 18:22-19:3).5 Thus the court expressly found that the

Professional Exemption applies to “any employee” who satisfies “one of (a) or

(b)….” ER 19 (Order 19:1-3 (emphasis added)).

In addition to determining that subsections (a) and (b) are alternatives, the

District Court acknowledged that the language of the Wage Order does not

preclude employees in an enumerated profession, such as accounting, from

establishing that they work in a “learned profession”:

Nothing in the text of the regulation itself suggests that the
enumerated professions cannot also be learned professions. If the
court could interpret this text alone, it might interpret the learned
professions provision in the way the [Division of Labor Standards
Enforcement] interpreted the former ‘primarily intellectual’ provision;
i.e., as setting an overlapping, but generally stricter, set of criteria.

See ER 31-32 (Order 31:18-32:4). Notwithstanding its finding that subsections (a)

and (b) were alternatives to each other, the District Court turned to two inapposite

canons of statutory construction -- (i) construing ambiguous employment statutes

in favor of employees; and (ii) avoiding surplusage constructions -- to circumvent

the plain language of the exemption. Specifically, the District Court found that

subsection (b) must not be available to employees working in the enumerated

5 While it is not accurate to say an employee must satisfy one of (a) or (b) “and all
of (c) through (i)” -- subsection (e), for example, applies only to employees under
subsection (b), subsection (f) applies only to pharmacists and registered nurses, and
subsections (h) and (i) apply only to certain employees in the computer software
field -- the District Court correctly found that the Wage Order requires an
employee to satisfy “one of (a) or (b),” and “all” applicable provisions thereafter.
Cal. Code Regs. tit. 8, §11040(1)(A)(3).
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professions of subsection (a) because, if it were, then subsection (a) would be

rendered “surplusage,” in that it would not exempt any individuals that were not

otherwise exempt under (b). See, e.g., ER 31 (Order 31:3-11). Thus, the District

Court held that Attest Associates are precluded from exemption under the learned

profession prong of subsection (b) for the sole reason that their occupation is one

of the eight professions identified in subsection (a). See ER 32-33 (Order

32:17-33:4).

2. Administrative Exemption.

Addressing the Administrative Exemption, the District Court held that Attest

Associates are precluded from being exempt by devising an entirely new test for

exemption. In doing so, the District Court focused solely on its requirement that

employees perform their work “under only general supervision” in order to be

exempt. See ER 37-41 (Order 37:24-41:2).

In analyzing the “general supervision” prong of the exemption, the District

Court relied on job titles listed in the Division of Labor Standards Enforcement

(“DLSE”) Enforcement Policies and Interpretations Manual (“Manual”), as well as

its own “common sense” understanding of the term, to conclude that general

supervision means “supervision in the form of review or approval of overall results

and conclusions.” See ER 38-39 (Order 38:14-39:4). Using this definition, the

District Court held that Attest Associates were subject to more than general
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supervision based on its finding that (1) professional standards, including

California Business & Professions Code section 5053 and Professional Standards

promulgated by the American Institute of Certified Public Accountants

(“AICPA”), require that Attest Associates be “control[led] and supervise[d]” by

CPAs, and that their work be reviewed; and (2) PwC policies and procedures

subject class members to review of, “and thereby supervision over, all the

predicate steps and processes involved in their work.” See ER 39 (Order 39:4-18).

The critical fact underlying the District Court’s analysis is that the class members

are not licensed CPAs. See ER 39, 28-29 (Order 39:4-41:2; 28-29 n.8) (the court

acknowledging its conclusion “that the statutorily mandated supervision of

unlicensed accountants precludes their qualification for the administrative

exception”). Because of the significance that the District Court afforded to the

undisputed fact that the Attest Associates in the class are not licensed CPAs, the

court did not address the findings of PwC’s experts, the declarations of class

members, or other documentation reflecting that class members worked “under

only general supervision.”

SUMMARY OF ARGUMENT

The District Court’s ruling that as a matter of law unlicensed accountants

cannot qualify under the Wage Order’s Professional Exemption cannot be

reconciled with the plain language of the Wage Order. While the court properly
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rejected Plaintiffs’ arguments that the wording of the Wage Order imposed a per se

requirement that accountants must be licensed by the State of California in order to

be professionally exempt from overtime requirements, it erred in reaching the

exact same result through the misuse of canons of construction to trump

unambiguous statutory wording. It was also error for the District Court to refuse to

construe the Professional Exemption in accordance with federal regulations

designated in the text of the Wage Order, as mandated by subsection (e) of the

Professional Exemption.

The District Court further erred in ruling that because of their unlicensed

status, PwC’s Attest Associates cannot qualify under the Administrative

Exemption. The District Court created out of whole cloth a test for the

requirement that administratively exempt employees perform “under only general

supervision” that is not found in the Wage Order and is inconsistent with the text

of the Administrative Exemption. And in applying that test, the District Court

failed to consider Attest Associates’ actual duties and level of supervision, as it

was required to do under California law. In fact, PwC offered sufficient evidence,

at a minimum, to present a genuine issue of material fact that its Attest Associates

work under only general supervision. Thus, the District Court’s grant of summary

adjudication was error and must be vacated.
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STANDARD OF REVIEW

A district court’s grant of summary judgment is reviewed de novo.

Universal Health Servs., Inc. v. Thompson, 363 F.3d 1013, 1019 (9th Cir. 2004).

On appeal, “review is governed by the same standard used by the trial court

pursuant to Fed. R. Civ. P. 56(c); therefore, on review, [the court] must determine,

viewing the evidence in the light most favorable to the nonmoving party, whether

there are any genuine issues of material fact and whether the district court correctly

applied the relevant substantive law.” Kliff v. Hewlett Packard Co., Inc., 318 Fed.

Appx. 472, 474 (9th Cir. 2008) (citing Olsen v. Idaho State Bd. of Med., 363 F.3d

916, 922 (9th Cir. 2004)).

ARGUMENT

I. THE SUMMARY ADJUDICATION ORDER MUST BE VACATED
BECAUSE THE DISTRICT COURT ERRED IN RULING THAT, AS
A MATTER OF LAW, UNLICENSED ACCOUNTANTS CANNOT BE
EXEMPT FROM THE WAGE ORDER UNDER THE
PROFESSIONAL EXEMPTION.

In California, statutory interpretation begins with the plain language of a

statute: if the meaning is clear, the interpretive inquiry ends.6 See Murphy v.

Kenneth Cole Prods., Inc., 40 Cal. 4th 1094, 1103 (2007) (“If the statutory

6 As the District Court noted, “[t]he California Courts of Appeal have concluded
that wage orders are ‘quasi-legislative regulations,’ and as such, are to be
‘construed in accordance with the ordinary principles of statutory interpretation.’”
ER 15 (Order 15:17-20 (quoting Singh v. Superior Court, 140 Cal. App. 4th 387,
393 (2006) and citing Ramirez v. Yosemite Water Co., 20 Cal. 4th 785, 801
(1999))).
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language is clear and unambiguous our inquiry ends.”); see also Hughes v. Bd. of

Architectural Exam’rs, 17 Cal. 4th 763, 775 (1998) (“Ordinarily, if the statutory

language is clear and unambiguous, there is no need for judicial construction.”).

The District Court erred by rejecting the plain language of subsection (b) of the

Professional Exemption to find that unlicensed accountants (and, by extension,

unlicensed employees in the other seven professions identified in subsection (a))

are categorically ineligible for exemption.

A. Under The Plain Language Of The Wage Order, Unlicensed
Accountants Are Eligible For Professional Exemption If They Are
Shown To Meet The Work-Related Tests Of Subsection (b).

1. Subsection (b) Contains No Licensure Requirement and Is
Not Limited by Profession.

The plain meaning of the Wage Order is that there are two, alternative paths

to qualify for professional exemption: subsection (a), the “enumerated

professions” provision, and subsection (b), the “learned profession” provision.

Cal. Code Regs. tit. 8, § 11040(1)(A)(3)(a)-(b). The Wage Order states that a

professionally exempt employee is one who is “licensed or certified by the State of

California” in one of eight enumerated professions; “or” who is “primarily

engaged” in a learned profession involving work of a specified type. Id. (emphasis

added). Thus, these paths are separate and distinct: an employee must satisfy one

of either (a) “or” (b) to be professionally exempt. Because by its terms, subsection

(a) applies exclusively to employees who are “licensed or certified” in certain
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enumerated fields, it has no possible application to the unlicensed Attest

Associates who comprise the certified class.

Subsection (b) is an alternative to subsection (a) that does not require

licensure or certification. Instead, subsection (b) exempts from overtime

provisions “any employee” primarily engaged in a “learned profession.” Cal. Code

Regs. tit. 8, § 11040(1)(A)(3)(a)-(b) (emphasis added). “Learned profession,” in

turn, is defined as a profession involving “[w]ork requiring knowledge of an

advanced type in a field or science or learning customarily acquired by a prolonged

course of specialized intellectual instruction and study,” or work that is

“predominantly intellectual and varied in character.” Id. Thus, in the plain text of

the statute, “any employee” whose work meets this definition is eligible for

exemption under subsection (b). An employee who is not licensed or certified in a

profession enumerated under subsection (a) may thus qualify for the Professional

Exemption if she satisfies the alternate criteria of subsection (b). See Nguyen v.

BDO Seidman, LLP, No. SACV 07-01352-JVS, slip op. at 13 n.21 (C.D. Cal. July

6, 2009) (“because the first two provisions [of the Professional Exemption] are

disjunctive, the plain language of this exemption indicates that an employee may

qualify as a professional even without a license” under subsection (b)).

Accordingly, PwC was entitled to rely on subsection (b) of the Professional

Exemption in asserting its affirmative defense of exemption.
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The District Court did not find that the language of subsection (b) was

ambiguous, and it did not accept Plaintiffs’ argument that the plain language and

structure of the Professional Exemption made subsection (b) unavailable to

employees in those professions listed in subsection (a), including accounting.

Indeed, in looking at the language and structure of the Wage Order, the District

Court held precisely the contrary -- that the Professional Exemption applies to any

employee who satisfies “one of (a) or (b)” and that “[t]he enumerated professions

are not explicitly excluded from the learned professions.” 7 See ER 19, 20 (Order

19:1-3; 20:5-6). Nevertheless, the District Court elected not to apply the clear

language of subsection (b) as it appears in the Wage Order. Thus, despite having

found that the language of subsection (b) was not limited so as to exclude

employees in any learned profession, the court chose to create just such an

unwritten limitation on subsection (b)’s availability. As justification, the court

observed that a “[l]iteral construction” of the Wage Order “should not prevail if it

is contrary to the legislative intent,” see ER 16 (Order 16:14-15), and it suggested

that the wording of the Wage Order was not an accurate reflection of the IWC’s

7 Notwithstanding the “any employee” language of the Wage Order, there are
certain employees that the IWC intended to be covered by overtime provisions, and
thus ineligible for exemption, and the Wage Order expressly identifies those
employees. Specifically, subsection (f) of the Professional Exemption provides:
“[n]otwithstanding the provisions of this subparagraph, pharmacists … and
registered nurses … shall not be considered exempt professional employees.” Cal.
Code Regs. tit. 8, § 11040(1)(A)(3)(f). No such exclusion related to accountants
appears in the Wage Order. See also, infra at Section I.B.1.
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intent. See ER 31-32 (Order 31:18-32:16). To the contrary, unambiguous

statutory language is always the best indicator of legislative intent. See Reynolds

v. Bement, 36 Cal. 4th 1075, 1086 (2005) (“[t]he best indicator of [] intent is the

language of the provision itself.”).

2. The District Court Erred in Failing to Look to Applicable
Federal Regulations, as Required by Subsection (e) of the
Professional Exemption.

If there is any question that unlicensed accountants are eligible for

exemption under subsection (b), federal regulations expressly incorporated into the

Wage Order make clear that they are. Subsection (e) of the Wage Order states:

Subparagraph (b) above is intended to be construed in accordance
with the following provisions of federal law as they existed as of the
date of this wage order: 29 C.F.R. Sections 541.207, 541.301(a)-(d),
541.302, 541.306, 541.307, 541.308, and 541.310.

Cal. Code Regs. tit. 8, § 11040(1)(A)(3)(e). Thus, “the present order’s text …

explicitly refers to sections of the former regulation for use as interpretive

authority.” See ER 25 (Order 25:21-23 (citation omitted)). The District Court was

aware of the directive in subsection (e), recognized that it would lead to a

conclusion at odds with the court’s decision, and expressly chose to ignore it. See

ER 25-26 (Order 25:21-26:20).

Under the referenced federal regulations, the presence or absence of

licensure in any particular field is relevant but not dispositive to exemption.

Whether any employee, licensed or unlicensed, qualifies as an exempt learned
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professional depends on her actual duties and qualifications. As former 29 C.F.R.

section 541.308(a) states:

It has been the Divisions’ experience that some employers
erroneously believe that anyone employed in the field of accountancy,
engineering, or other professional fields, will qualify for exemption as
a professional employee by virtue of such employment. While there
are many exempt employees in these fields, the exemption of
individual [sic] depends upon his duties and other qualifications.

See Defendant-Appellant’s Request for Judicial Notice (“RJN”), Ex. A (emphasis

added). Thus, the learned Professional Exemption of an “accountancy,

engineering, or other professional” employee in the federal framework depends

upon the individual’s actual duties and qualifications. Id. Employment in the

profession is not sufficient, but licensure is not required under the incorporated

federal regulations.8 As the District Court recognized, by “emulating and referring

to the federal regulations” in the Wage Order, “the IWC … indicated that in

general, the learned professions refer to the same type of work as the enumerated

professions.” See ER 25 (Order 25:24-26 (citation omitted)). Thus, the relevant

exemption inquiry is addressed to the work actually performed by the employee.

The District Court gave no weight to the incorporated federal authorities that

confirm the meaning already plain in the text. Noting that the “federal scheme

8 PwC has not taken, and on this appeal does not take, the position that all
accountants are exempt learned professionals. It is for this very reason that PwC
has put in such a volume of evidence as to what PwC’s Attest Associates actually
do in the performance of their jobs, demonstrating their duties and qualifications.
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lacks an analogous ‘enumerated professions’ provision” to the one in the Wage

Order, and that “rather than copying the federal scheme entirely, the IWC chose to

preserve a separate enumerated professional exemption,” the District Court

concluded that the federal regulations were of no use in interpreting subsection (b),

and completely disregarded them. See ER 26, 12-14 (Order 25:26-26:2, 12-14).

This rejection of the express mandate of subsection (e) cannot be justified legally

or logically. That the IWC did not copy the federal statute exactly, and that the

federal scheme does not include a separate enumerated professions provision, is

plainly immaterial in the face of the unequivocal statutory mandate of subsection

(e) that “[s]ubparagraph (b) above is intended to be construed in accordance with

the following provisions of federal law….” Had the court followed the plain

language of the Wage Order, construing subsection (b) on its face and as informed

by subsection (e), as it was compelled to do, the District Court could not have

concluded that unlicensed professionals are ineligible for Professional Exemption

as a matter of law.

B. It Was Fundamental Error To Employ Canons Of Statutory
Construction To Alter The Plain Meaning Of Subsection (b).

1. The Use of Canons of Construction to Judicially Limit
Statutory Language Is Not Proper Absent Ambiguity.

While it cannot be disputed that wage-related statutes should, as a general

matter, be construed broadly in favor of employees, that principle is not intended to
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override legislative intent as reflected in the plain language of a statute. See, e.g.,

Erichs v. Venator Group, Inc., 128 F. Supp. 2d 1255, 1261, 1264 (N.D. Cal. 2001)

(noting that although wage and hour law deserved a “liberal construction,” the

plain language of the wage order “speak[s] for itself” and defendant-employer’s

commission plan complied with the wage order as written). Similarly, the adage

against surplusage constructions is not absolute, and should not override plain

statutory language. See Lamie v. U.S. Trustee, 540 U.S. 526, 536 (2004) (“[The]

preference for avoiding surplusage constructions is not absolute.”). Indeed,

statutory construction should not proceed past the language of the statute unless the

statute is ambiguous. See, e.g., Katz v. Los Gatos-Saratoga Joint Union High Sch.

Dist., 117 Cal. App. 4th 47, 54 (2004) (quoting Lungren v. Deukmejian, 45 Cal. 3d

727, 735 (1988)) (“‘If the language is clear and unambiguous there is no need for

construction, nor is it necessary to resort to indicia of the intent of the

Legislature.’”). Here both the language of subsection (b), and the fact that

subsection (b) is an alternative to subsection (a), are entirely clear on the face of

the statute. Under such circumstances, “[t]here is nothing to ‘interpret’ or

‘construe.’” Katz, 117 Cal. App. 4th at 61 (quoting Halbert’s Lumber, Inc. v.

Lucky Stores, Inc., 6 Cal. App. 4th 1233, 1239 (1992)).

Remarkably, the court’s stated basis for turning to canons of construction

was that “the language of the wage order is ambiguous as to the meaning of the
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enumerated professions provision,” i.e., subsection (a) -- which is not the

subsection PwC advanced as the basis for exemption. ER 31 (Order 31:13-15

(emphasis added)). On its face, the District Court’s statement is wholly without

basis, as subsection (a) states in its entirety that the threshold requirement for

employment in a professional capacity is met by any employee: “Who is licensed

or certified by the State of California and is primarily engaged in the practice of

one of the following recognized professions: law, medicine, dentistry, optometry,

architecture, engineering, teaching, or accounting.” Cal. Code Regs. tit. 8,

§ 11040(1)(A)(3)(a). There is no reasonable basis upon which to assert ambiguity

in the face of such textual clarity. Indeed, the District Court’s Order demonstrates

that the court did not find more than one plausible reading of the text of subsection

(a), but rather that the purported ambiguity stemmed from the court’s uncertainty

as to “why, when the IWC rewrote the wage order by borrowing language from the

federal regulations, the IWC deliberately preserved the enumerated professions

provision.” ER 32 (Order 32:10-13).

The District Court’s discussion in this regard is telling. At bottom, the court

acknowledged that it did not understand why the IWC chose to fashion the statute

as it did. That question, however, is not an appropriate source of ambiguity upon

which the court was entitled to disregard the language and structure of the Wage

Order. Regardless of its reasons, the IWC did not exclude from exemption under
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subsection (b) unlicensed employees engaged in the eight professions specified in

subsection (a). In addition to the obvious reality that the words of the Wage Order

contain no such limitation, the IWC’s intent is reflected by the manner in which the

IWC chose to limit the Professional Exemption to employees in the profession of

teaching -- one of the eight enumerated professions. Subsection (2)(R) of the

Wage Order states: “‘[t]eaching’ means, for the purpose of Section 1 of this order,

the profession of teaching under a certificate from the Commission for Teacher

Preparation and Licensing or teaching in an accredited college or university.” Cal.

Code Regs. tit. 8, § 11040(2)(R). Thus, the IWC makes clear in the Wage Order

that unlicensed teachers (other than those teaching in an accredited college or

university) are excluded from the Professional Exemption because those teachers

have been defined out of the ranks of professionals for purposes of exemption from

overtime provisions. Id. There would have been no need for the IWC to make

such a distinction among employees in the profession of teaching if unlicensed

employees in the enumerated professions of subsection (a) were categorically

excluded from the Professional Exemption, as the District Court held in this case.9

9 In its Order, the District Court referenced the unique manner in which the
profession of teaching is addressed in the Wage Order and acknowledged that the
Wage Order contains no such special provision regarding accountants. ER 29
(Order 29:3-16, 16-18 (“The wage order does not similarly define accounting, and
thus, does not express an analogously forceful intent to limit the availability of
exemptions for accountants.”)). The court made no attempt to reconcile that
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In summary, the District Court’s knowing refusal to interpret the Wage

Order as it is written constitutes reversible error. The court’s specific conclusion

here that unlicensed accountants were per se ineligible to be professionally exempt

under subsection (b) violates the fundamental precept that “[t]he statute’s plain

meaning controls the court’s interpretation unless its words are ambiguous.”

People v. Arias, 45 Cal. 4th 169, 177 (2008).

2. The District Court’s Surplusage Analysis Is Flawed.

The District Court further erred in applying a fundamentally flawed

surplusage construction to the Wage Order. As the court noted, a statutory

provision is “surplusage” when it is “redundant” or “does not add meaning.” See

ER 29 (Order 29:22-23 (citing Black’s Law Dictionary, 8th Edition, 1484)). Thus,

the District Court reasoned, unless subsection (a) “excludes some employees as

non-exempt who would otherwise be exempt,” it does not affect the application of

the Wage Order, and is therefore surplusage. See ER 31 (Order 31:8-11). The

District Court presumed without basis that “all licensed enumerated professionals

also satisfy the requirements of the learned Professional Exemption.” See ER 31

(Order 31:3-5). To the contrary, a licensed employee working in her field of

licensure who is exempt under subsection (a) might not qualify for exemption

under subsection (b), because she is not performing work “requiring knowledge of

observation with its purported reliance on the IWC’s intent regarding unlicensed
professionals.
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an advanced type” or work that is “predominantly intellectual and varied,” or work

that produces output that “cannot be standardized in relation to a given period of

time,” as required by (b)(i) and (b)(iii). See 29 C.F.R. § 541.308(a), Ex. A to RJN.

For example, a CPA who spends much of her time bookkeeping, a licensed

architect who spends much of her time drafting, or a member of the bar who

spends much of her time performing paralegal work, would likely not satisfy the

requirements set forth in subsection (b).

The fact that subsection (a) and subsection (b) may overlap as to some

employees does not make either provision “surplusage,” and does not justify

rewriting subsection (b) to be unavailable to employees in professions such as

accounting, which is commonly recognized as a “learned profession.” The plain

text of the Wage Order describes subsections (a) and (b) as alternative means of

qualifying for the Professional Exemption, and there is no rule of construction that

related provisions cannot impose, respectively, a streamlined and a more involved

set of requirements. That is the case here. In effect, subsection (a) utilizes

licensure in particular fields as a proxy for the multi-faceted showing required by

subsection (b), even though some licensed professionals might not have been able

to satisfy subsection (b)’s requirements. That subsection (b) may also encompass

employees who qualify under subsection (a) does not make subsection

(a) surplusage. Giving the words of the Professional Exemption their plain and
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ordinary meaning, the Wage Order simply credits a state-conferred license in

specified fields as strong evidence an employee is doing exempt work; absent a

license, a more elaborate showing is required.

Ultimately, whether subsection (a) is rendered surplusage if subsection (b)

can exempt unlicensed members of an enumerated profession is immaterial given

the clarity of the statutory language. As the Supreme Court observed in Lamie,

540 U.S. at 536 (2004), “[the] preference for avoiding surplusage constructions is

not absolute.” Likewise, the California Supreme Court has stated that the “rule

against surplusage will be applied only if it results in a reasonable reading of the

legislation … [and] consideration must be given to the consequences that will flow

from a particular interpretation.” Santa Clara County Local Transp. Auth. v.

Guardino, 11 Cal. 4th 220, 234-36 (1995). In this case, the court’s application of

the surplusage doctrine to render unlicensed members of the enumerated

professions ineligible for the Professional Exemption as a matter of law

contradicts the plain meaning of the statute. The preference for avoiding

surplusage constructions provides no proper basis for rewriting the unambiguous

language of the Wage Order.
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II. THE SUMMARY ADJUDICATION ORDER MUST BE VACATED
BECAUSE THE DISTRICT COURT ERRED IN RULING, AS A
MATTER OF LAW, THAT PWC ATTEST ASSOCIATES CANNOT
SATISFY THE “GENERAL SUPERVISION” REQUIREMENT OF
THE ADMINISTRATIVE EXEMPTION.

The District Court’s decision rejecting application of the Administrative

Exemption to Attest Associates provides an independent basis for reversal. The

court erred in finding as a matter of law that PwC’s Attest Associates could not

qualify under the Wage Order’s Administrative Exemption. The District Court’s

error was two-fold. First, the court created a narrow definition of “under only

general supervision” at odds with the text of the Wage Order. Second, the court

erroneously relied on policies and standards to describe the work of Attest

Associates, instead of looking to the evidence introduced to show the actual duties

and level of supervision under which Attest Associates work, as it was required to

do under California law. Viewing the Wage Order properly, PwC offered evidence

sufficient to establish that its Attest Associates work “under only general

supervision.”

A. The District Court Improperly Interpreted The “General
Supervision” Requirement.

For Attest Associates to be administratively exempt, PwC has the burden to

show, inter alia, that those employees perform work or execute assignments and

tasks “under only general supervision.” See Cal. Code Regs. tit. 8,

§ 11040(1)(A)(2)(d)-(e). The Wage Order does not define “general supervision,”
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nor has any court before the District Court attempted to articulate a more precise

standard for this element of the Administrative Exemption. Instead, the inquiry is

plainly one of ordinary experience, properly reserved for the jury.

Neither party requested the District Court to define the requirement that to

be exempt an employee must perform her work “under only general supervision.”

Nevertheless, the court chose to formulate such a definition, and determined as a

matter of law that “general supervision” means “supervision in the form of review

or approval of overall results and conclusions.” See ER 38-39 (Order 38:26-39:4).

There is no support for this definition in the Wage Order or in case law.10 The very

concept of “results and conclusions” does not appear anywhere in the text of the

Administrative Exemption, and does not address the requirement as it appears in

the text of the exemption.

First. The Wage Order states that an administratively exempt employee is

one “who performs under only general supervision work along specialized or

technical lines,” or “who executes under only general supervision special

assignments and tasks.” See Cal. Code Regs. tit. 8, § 11040(1)(A)(2)(d)-(e). The

Wage Order thus uses present-tense, active verbs to describe a fact-specific,

temporal inquiry: how closely are employees supervised while they work? The

10 The District Court correctly acknowledged that “the general supervision
requirement has received relatively little interpretation.” See ER 38 (Order 38:14-
16). Thus it is not surprising that the court’s opinion cites no case authority
supporting its definition.
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District Court’s definition of “general supervision” fails entirely to address

supervision at the time work is performed, and thus is not consonant with the text

of the Wage Order. The level of supervision while working cannot be determined

retrospectively from the fact that documented work is subject to review after the

work is completed.11

Second. The court’s standard finds no support in the DLSE Manual

referenced by the court. For reasons not entirely clear, the District Court focused

the whole of its attempt to define “general supervision” on a section of the 2002

DLSE Manual -- a list of the typical job titles of employees who satisfy

subsections (d) and (e) of the Administrative Exemption. See ER 38-39 (Order

38:14-39:4). Citing from the list, the court observed that subsection (d) has been

satisfied by “tax experts, insurance experts, wage-rate analysts, foreign exchange

consultants, and statisticians,” and subsection (e) by “buyers, field representatives,

… location managers for motion picture companies, … customers’ brokers in stock

exchange firms and so-called ‘account executives’ in advertising firms.” See ER

38 (Order 38:16-23 (internal citations omitted)). The court noted, correctly:

11 While “review or approval of overall results and conclusions” would not
disqualify an employee from being administratively exempt, the court’s ruling
suggests that any other or additional supervision would have that effect. That is
contrary to the plain language of the exemption, which allows exemption of
employees who are supervised in any aspect of their work, provided the
supervision is “only general supervision.”
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“These examples merely repeat without explanation the phrase ‘under general

supervision.’” See ER 38 (Order 38:23-24).

Citing nothing more than these job titles, the District Court concluded: “To

the extent that the DLSE’s examples illustrate the meaning of ‘general’

supervision, they suggest supervision in the form of review or approval of overall

results and conclusions.” See ER 38-39 (Order 38:26-39:2). But the DLSE’s

examples do not illustrate to any extent the meaning of “general supervision,” or

suggest a definition of the statutory language. Indeed, as the court itself accurately

noted, “[t]hese examples merely repeat without explanation the phrase ‘under

general supervision.’” See ER 38 (Order 38:23-24). The District Court left

unexplained how the job titles “wage rate analysts,” “location managers for motion

picture companies” or “so-called ‘account executives’ in advertising firms” suggest

that working “under only general supervision” means working under “supervision

in the form of review or approval of overall results and conclusions.” A series of

examples that “repeat without explanation the phrase ‘under general supervision,’”

(ER 38 (Order 38:23-24)), adds nothing to the proper analysis of the exemption.12

12 The DLSE Manual itself anticipated the unhelpful nature of its job title list,
stating in a section called “Job Titles Are Not Determinative,” that “job titles
reflecting administrative classifications alone may not reflect actual job duties, and
therefore, are of no assistance in determining exempt or non-exempt status.” ER
66 (DLSE Manual (2002) § 52.3.1).
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B. The District Court Erred In Relying On Policies And Standards
Instead Of Actual Work Experiences To Rule That PwC’s
Unlicensed Accountants Work Under More Than “Only General
Supervision.”

In applying its definition of “general supervision,” the District Court

purported to determine the level of supervision PwC provides to its Attest

Associates by reference to the California Business and Professions Code, AICPA

standards and PwC policies. That exercise was destined to fail: In California,

exemption decisions cannot be made without reference to the actual work

responsibilities of an employee. Although PwC proffered evidence concerning the

job responsibilities of the class members, the District Court treated that evidence as

immaterial to its ruling that, as unlicensed accountants, the class members

necessarily work under more than “only general supervision.”

1. The District Court Erred in Relying Upon the B&P Code
and AICPA Standards to Determine the Level of
Supervision of Attest Associates.

The court erred in relying on the B&P Code and the AICPA standards to

resolve a factual question as to the extent to which PwC Attest Associates are

supervised. In a section entitled “What Do Attest Associates Do?” the court

observed:

Class members’ supervision is mandated by two sets of standards.
The first is California Business and Professions Code § 5053, which
requires “control and supervision” of unlicensed employees. The
second is the professional standards set by the American institute of
Certified Public Accountants, which contains a similar directive.
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PwC’s internal policies confirm that PwC complies with these
standards.

See ER 5-6 (Order 5:25-6:5). The court referred to general guidance, not PwC-

specific facts, as its basis for understanding “What … Attest Associates Do.” Id.

Indeed, having devised its “review or approval of overall results and conclusions”

test, (ER 38-39 (Order 38:26-39:2)), the court revisited the B&P Code and AICPA

standards:

Class members are subject to closer supervision than this [review or
approval of overall results and conclusions]. Unlike the various
employees given in the DLSE examples, class members are subject to
statutorily mandated “control and supervision [by] a certified public
accountant.” Cal. Bus. & Prof. Code § 5053. Professional rules
similarly mandate supervision of class members. See, e.g., American
Institute of Professional Accountants Professional Standards § 311.12
… [and] § 311.13 ….

ER 39 (Order 39:4-15). Clearly, the court’s ensuing conclusion that, “the evidence

of PwC’s supervision of class members … does not raise a triable question as to

whether class members are subject to only general supervision in performing the

steps of an audit” was based in part on the court’s view of the significance of the

supervision mandated by the B&P Code and AICPA standards. ER 40 (Order

40:17-20). This was error.

“Supervision” of an employee does not disqualify the employee from being

administratively exempt. The issue is one of degree: “general supervision” is

permissible for administratively exempt employees; more than general supervision
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is not. The District Court clearly misused the B&P Code and AICPA standards as

evidence of more than general supervision because neither the B&P Code nor the

standards specifies a level of supervision for unlicensed accountants generally,

much less the level of supervision of PwC Attest Associates specifically. B&P

Code section 5053, as the court noted, requires unlicensed accountants to be under

the “control and supervision” of a CPA. Cal. Bus. & Prof. Code § 5053. AICPA

standards 311.12 and 311.13 require that “significant accounting and auditing

questions raised during the audit” be brought to a supervisor’s attention, and that

the work performed by all assistants (including CPAs) be reviewed.13 ER 303-04

(AICPA Professional Standards §§ 311.12-13). Thus, neither B&P Code section

5053 nor the cited AICPA standards mandates any particular level of supervision,

much less a level that would preclude a jury from finding that Attest Associates

perform their duties “under only general supervision.” In fact, AICPA standard

311.11 expressly notes that “[t]he extent of supervision appropriate in a given

instance depends on many factors, including the complexity of the subject matter

and the qualifications of persons performing the work.” ER 303 (AICPA

Professional Standards § 311.11). Accordingly, there is no B&P- or AICPA-

13 The AICPA standards cited herein reflect the numbering and contents of the
regulations in effect in June, 2006. Subsequent changes to the numbering and
contents of these regulations are not material to this appeal.
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mandated level of supervision, much less one that as a matter of law constitutes

more than “only general supervision.”14

2. The District Court Erred to the Extent it Relied on Internal
PwC Policies to Determine the Level of Supervision of
Attest Associates.

Of the scores of evidentiary documents and pleadings in the record, the court

alluded to two inapposite PwC policies to support its finding that class members

work under more than “only general supervision” as a matter of law. See ER 39

(Order 39:15-21 (citing Kershaw Decl. II, Ex. 7, PWC 010230, and Ex. 6, PWC

02770 (see ER 58, 56))). The court’s observation that “PwC’s own training

documents state that ‘all of the work that associates document will be reviewed by

the team manager for that area’” is the extent of the court’s observable

14 The B&P Code and AICPA standards are general, independent regulations
relating to the accounting profession, but not directed at the “general supervision”
requirement of the Administrative Exemption. That fact alone has led one court to
dismiss the B&P Code from its exemption analysis. See Ruiz v.
PricewaterhouseCoopers LLP, No. BC287920, at 5 (Cal. Super. Ct. L.A. County
2003) (“Section 5053 is not part of the Labor Code or the Wage Orders, which
regulate overtime and work conditions. Plaintiff’s illogical leap between two
completely unrelated statutory schemes ignores established substantive law on
overtime exemptions.”).
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consideration of the evidentiary record in its “general supervision” analysis.15 Id.

The training documents singled out by the court do not explain the degree of

supervision of Attest Associates.

The first of the two cited documents (PwC 10230) is entitled “Documenting

Your Work in the MyClient File – Review (of Work Done and Documentation) by

Interview,” and sets forth PwC’s policy that Attest Associates communicate that

their audit work is complete by marking steps complete, Team Managers review

this work, and the review process takes place in a question-and-answer format. ER

58. The second PwC document relied upon by the court (PwC 2770) is entitled

“Team Member,” and in pertinent part indicates that team members work on lower

risk areas that require only one level of review, team members are coached, and

team members work on higher risk areas that may require two levels of review.

ER 56.

Together, these cited documents establish that 1) Attest Associates’ work is

reviewed and 2) team members are coached. Such facts neither prove nor refute

15 At the outset of its Order, the District Court cited to PwC 670, PwC 938, and
selected deposition testimony for the proposition that class members cannot “sign[]
documents communicating substantive opinions, conclusions or determinations to
clients,” in compliance with Business and Professions Code and AICPA standards.
ER 6 (Order 6:4-11). Neither PwC 670, PwC 938, nor the selected deposition
testimony was discussed or cited by the court in the context of its analysis of the
Administrative Exemption. In any event, the question of whether an Attest
Associate can or cannot sign enumerated documents on behalf of PwC has no
relevance to the extent to which associates are supervised.
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that class members are subject to “only general supervision.” The court’s

conclusion that “PwC’s own policies … subject class members to review of, and

thereby supervision over, all the predicate steps and processes involved in their

work,” conflates review of work documentation with supervision of the employee

while she performed the later-reviewed work. See ER 39 (Order 39:15-18

(emphasis added)). The cited policies do not reflect under what level of

supervision Attest Associates perform, and certainly do not establish as a matter of

law that they perform under more than “only general supervision.”

C. PwC Proffered Sufficient Evidence To Raise A Triable Issue Of
Fact As To Whether Attest Associates Work “Under Only
General Supervision.”

In California, exemption determinations are fact-specific inquiries, focusing

on actual work experiences, not merely formal job descriptions or employer

policies. See Dunbar v. Albertson’s Inc., 141 Cal. App. 4th 1422, 1428 (2006)

(exemption analysis hinges on fact-specific inquiry focusing on actual work

experiences, not formal job descriptions or policies) (citing Ramirez, 20 Cal. 4th

785 at 802); see also Vinole v. Countrywide Home Loans, Inc., 571 F.3d 935, 947

(9th Cir. 2009) (in upholding denial of class certification, noting that plaintiffs’

misclassification claims “require inquiries into how much time each individual

[proposed class member] spent in or out of the office and how the [proposed class

member] performed his or her job”); Ho v. Ernst & Young LLP, No. C 05-4867 JF,
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2009 WL 111729, at *4-5 (N.D. Cal. Jan. 15, 2009) (looking to plaintiff’s

deposition testimony and declarations describing actual work experiences to find

that whether plaintiff worked under general supervision was a triable issue of fact).

The evidence offered by PwC regarding the level of supervision provided to

its Attest Associates was sufficient to raise a triable issue of fact. PwC submitted

declarations from class members and the individuals who supervised them

describing the level of supervision over Attest Associates at PwC. These

declarations constitute direct evidence that Attest Associates’ time is actually spent

engaged in exempt activities under “only general supervision.” It was error for the

District Court to disregard this record.

The declaration of Denise McCurry provides an instructive example of how

an Attest Associate “actually spends his or her time.” Ramirez, 20 Cal. 4th at 802.

Ms. McCurry, who supervised Attest Associates at PwC, notes that Attest

Associates should be able to work “independently,” and that “Associates who

require continued and pervasive micromanagement are not meeting [PwC’s]

expectations.” See ER 220 (¶ 39). Ms. McCurry further notes that Attest

Associates should use their knowledge and judgment in executing their audit

responsibilities, and that they are expected to execute their assigned audit areas

“without direct Manager or Partner involvement.” See id.
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In addition to declarations commenting directly on the level of supervision

over Attest Associates, such as Ms. McCurry’s, PwC submitted many other

declarations describing the actual work experiences of Attest Associates that

demonstrate that they perform their work “under only general supervision.” For

example, PwC submitted class member declarations establishing that Attest

Associates often serve as the “in-charge” on audit engagements, responsible for

managing all of the “day-to-day” aspects of the audits. See, e.g., ER 189-90

(¶¶ 13-14); ER 243 (¶ 10); ER 224 (¶ 6). PwC also submitted declarations of class

members establishing that Attest Associates supervise, coach and review the work

of others, including for up to 60% of their time; take ownership of their portions of

the audit, including performing all testing and documentation for those portions

with an understanding of their purpose and inherent risks; develop their own

conclusions as they perform their audit work; act as the primary client contacts,

field client questions and otherwise interact with clients on their own; and set their

own schedules. See, e.g., ER 196-97 (¶ 9); ER 248-51 (¶¶ 6, 8-10, 16); ER 224,

226 (¶¶ 6, 12). Finally, PwC submitted many class member declarations

establishing that the work of Attest Associates is typically reviewed after it has

been completed, not as it is being performed -- the proper reference point under the

wording of the Wage Order. See, e.g., ER 232-33 (¶ 12); ER 214 (¶ 21); ER 241-

43 (¶¶ 6, 9, 11); ER 257-58 (¶¶ 17-18).
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Considered in the light most favorable to PwC, these declarations show that

Attest Associates are not subject to more than general supervision as they perform

their work. From this factual evidence, it is clear that the issue of whether class

members work “under only general supervision” could not properly be decided

against PwC by summary adjudication.

CONCLUSION

For the foregoing reasons, this Court should reverse the District Court’s

order of summary adjudication and remand for further proceedings under the

correct legal standards.

Dated: October 29, 2009 Respectfully submitted,

ORRICK, HERRINGTON & SUTCLIFFE LLP

By: s/Daniel J. Thomasch
Daniel J. Thomasch

666 Fifth Avenue
New York, New York 10103
(212) 506-5000

Attorneys for Defendant-Appellant
PRICEWATERHOUSECOOPERS LLP
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STATEMENT OF RELATED CASES

Defendant-Appellant is not aware of any related cases pending before the

Court.
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